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FILED
IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS 2009FEB -9 AMI0: 08
AUSTIN DIVISION

CLER 1S BISTRICT 0OURT
WESTERN mc.x\ic“’or"xzx:.s

BY l/)l

INRE: RHELTY
Case No. A-08-CA-351-SS

MILDRED L. DICK and DAVID LEWIS

ORDER

BE IT REMEMBERED on the _é:'"i day of February 2009 thé Court reviewed the ‘ﬁle in

‘the above-styled cause, and specifically Defendaﬂt Stonebridge Life Insurance Company’s

(“Stonebridge™) Motion for Summary Judgment and Brief in Support [#27, 26], Plaintiffs Mildred

L. Dick and David Lewis’s Combiﬁed Motion for Summary Judgment andvAnswer to Défeﬁdant’s

- Mq'tion for Summary Judgment (“Plaintiffs’ Response”) [#35], Defendant Stonebridge’s Reply

t:he'r‘efiou[#37], and Defendant Continental Casualty Company’s Motion for Summary Judgmeni

- t#36]. Aﬁ'e’r reviewing the motiohs, the response, the reply, the relevant law, and the case file as é
whole, the Court enters the following .opinion and order.
Background

Defendant Stonebridge issued Marion Dick, deceased husband of Plaintiff Mildred chk an

- Accide_nt' InSufan‘Ce Policy, Policy No. 72A 1019691 (the “Stonebridgg‘ Policy™), effective September

12,1975, Stonebridge also issued Mr. Dick a Certificate of Insurance, Certificate No. 86AN1E7049_

B (the “Stonebﬁdgé Certiﬁcate”), effective February 17, 1999. Def. Stonebridge’s Brief Ex. A, Aff

_of Charles Costa at Ex 1 at 1; PL’s Resp. Ex. B at 8. Together, the Stonebndge Policy and

N Certlﬁcate prov1de for: certaln acmdental death benefits, for which Plaintiff Dick is the named
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beneficiary. Mr. Dick also purchased accidental deafh anddismenibennent insurance coverage from
~ Defendant Continental, set forth in Certificate No. ID628752906 (the “Continental Certificate”),
| | efféctive October 1,2002, and issued under Group Policy No. CIDC 18-113-952 (the “Continental
Policy”). Def. Continental’s Mot. for Sum. Judg. Ex. C and Ex. A.
| On March 27,2003, Mr. Dick was involved in a car accident. Def. Stonebridge’s Brief Ex.
B, Pl:’ Dick’s Ad'nﬁs’sién Responses, Request No. 31. After March 27, 2003, Mr. Dick was not -
" involved in any other accidents which resulted in bodily injury. Id. at Request No. 39. Mr Dick
~ died 277 days after the March 27,2003 accident bﬁ December 29, 2003. Id. at Requésf No. 30. Mr

| Dic’k’é Certiﬁcaf¢,of Death, as originally signed on January 2, 2004, stated “[c]ongestive heart
failure” wéls' the'iinmediate caﬁsé qf déatﬁ and “[c]oro"nary artery sclerosis with cardiomegaly” was
| the c;)ndition leading to the cause of death. PL’s Resp. Ex. B. The Certiﬁ;:ate of Death also
.‘ ofiginaﬂy indicated the “manner of death” was “natural.” Id. The Certiﬁcate: of Death was amended

three months latgr on March 18, 2004. Id. The immediate cause of death and condition leading to
the cause of death were unchanged. /d. However, the amendment added “Alleged consequences
from motor vehicle accident” in the box proﬁded for “other significant conditions contributing to
| death bu_t_ not resulting in the underlyiqg cause given,” and changed the “manner of death” from
| f‘naﬁlrél;’ to “aqcid‘en .”.‘ Id. (emﬁhésis‘added)‘.

. " On December 31,2003 and January 14, 2004, Plaintiﬁ Dick sent Stonebridge letters with
- | ."Sé\v'efal‘: aﬁaéhhmerits,\zvhich Stonebridge treafed as written “proéf of loss” and a claim for acciderital
Benéﬁfs under the »Sténebﬂdge Policy and Certificate. bef. Sto'nebridge"vs' Brief Ex. A, -Aff. of
N | Charles:Cbsta at Ex. 3-7; Def. Sioﬁebﬁdgg’s BriefEx. A, Aff._Of Charles Costa 6. On January 28,

2004, Stbﬁebr‘i'dgev sent Plaintiff Dick a letter, dehying her claim because the death did not occur

2
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within 90 or 100 days of the accident and because the death was “not due to bodily injuries caused
by an accident directly and independently of all other causes.” Def. Stonebridge’s Brief Ex. A, Aff.
of Charles Costa at Ex. 8. |
On April 27, 2004, Plaintiff Dick filed a claim with Continental as beneficiary under the

Continental Certificate.” On May 26, 2004, Continental denied ‘the claim for failure to pay the
J anuary 2003 premium, expiration of the 31-day grace period, and subsequent lapse of the policy
’ _.prio'r to the March 27, 2003 accident. Def. Continental’s Mot. for Sum. Judg. Ex. D,
Plamtlffs sued Stonebridge on March 28, 2008 in the 126" Judicial District of Travis County,
. Texas and sued Continental on March 26,2008 in the 200th Judicial District of Travis County, Texas.
Both cases were separately removed to federal court, and the undersigned consolidated the claims
into a single cese on July 14, 2008. Plaintiffs assert claims for breach of contract, bad faith, and
violations of the Texas Deceptive Trade Practices Act (“DTPA”) and Insurance Code based on
-Defenda‘nts’ separate denial of accidental death beneﬁts under each of their respeetive insurance
_ pohc1es in connection with the death of Marion F. Dick.

| Stonebndge filed its motion for summary Judgment on December 17, 2008, to which
Plairrtiffs replied on January 9, 2009. Continental filed its motion for summary Judgment on January
9, _2009; Plaintiffs have failed to respond to Continental’s request for summary judgment.

| Analysis |

3 _I'.‘v : Summary Judgment Standard
Summary Judgment may be granted if the rnovmg party shows there is no genuine issue of
, -:materlal fact, and it is entitled to Judgment asa matter of law. FED.R. CIv.P. 56(c) In deciding

’ summ_ary judgiment, the Court construes all facts and inferences in the light most favorable to the

- -3-
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nonmoving party. Richter v. Merchs. Fast Motor Lines, Inc., 83 F.3d 96, 98 (5th Cir. 1996). The
standard for detérmi‘ning whether to grant summary judgment “is not merely whether there is a .
sufficient factual dispute to permit the case to go forward, but whether a rational trier of fact could
find for fhe nonmoving party based upon the record evidence before the court.” James v. Sadler, 909
F.2d 834,837 (Sth Cir. 1990).

Both parties bear burdens of production in the summary judgment process. Celotex Corp.
 v. Catrett, 477 U.S. 317 (1986). First, the moving pa‘rty,haé the initial burden of showing there is |
v1>10 genuine issue of any material fact and judgment should be entered as a matter of law. FED.R.CIv.
P. 56(6); Celotex, 477 U.S._ at 322-23; Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 24748
.(1986)-. The nonmoving‘party‘ must then come forward with competent evidentiary materials
establishin‘g.a genuine fact issue for trial and may not rest upon the mere allégations or denials of its -
~ pleadings. Matsuséita Elec. Indus. Co Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986);
Anderson, 477U0.S. at 256-257. However, “[n]elther ‘conclusory allegatlons nor ‘unsubstantiated |
| assertions will satlsfy the non-movant’s burden.” Wallace v. Tex. Tech Univ., 80 F.3d 1042, 1047
(Sth_Cir. 1996).

II. Claims -A'géinst Stonebridge

~ Stonebridge moves for summary judgment on several grounds: (1) Texas statute of
limitatiotis; (2) con’tra‘ctﬁal statute of limitations; (3) Mr. Dick’s death is not covered under the Policy
.ot Certiﬁqate because it occurred more than 100 days aﬁer the accident; and (4) withouf coverage
»"c‘)r liaﬁiﬁt‘y under the folicY or Cértiﬁcéte, there can be no violation of the DTPA or Texas Insurance

~Codé;
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a. Texa’s Statute of Limitations
Plaintiffs’ claims againét Stonebridge have all been brought outside the applicable statute of
limitations under Texas law and are therefore barred. Plaintiffs’ claims accrued on the date coverage
 under the Policy was denied. See Murray v. San Jacinto Agency, Inc.,800 8. W.2d 826, 828-29 (Tex.
1990) (breach of contract and bad faith claims accrue on date of denial); Provident Life & Acc. Ins.
Co.v. Knott, 128 S.W.3d 211,221 (Tex. 2003) (a claim brought under the DTPA or Texas Insurance
Code “based on denial Qf insurance coverage accrues on the date that the insurer denies coverage.”).
‘The statute of limitations under Texas law for claims under the DTPA or Texas Insﬁrance Code and
» ’cla.'i'ms for bad faith is t\&o years from the date they accrue. Id. The statute of limitations for breach
of contract is féurf years. Stine v. Stewaft, 80 S.W.3d 586, 592 (Tex. 2002) (citing TEX. CIv. PRAC.
& ReM. CODE § 16.051).
' P_l‘aivntiffs’v ‘ causes_ of action against Stonebridge accrued on January 28, 2004, the date
_ Stonebﬁdge‘ sent Plamtlff Dick 2 letter denying her claim. Def. St'onebridge"s Bricf Ex. A, Aff. of
‘ Chérlés Costa at Ex. 8. Plaintiffs db not cbntes’t January 28, 2004 is the date on which théir claims
z‘lcc'r,ued;" 'Thus, under Texas law Plaintiffs had until January 28, 2006 to file their DTPA, Texas
, vInsur_a'nc,e Code, and bad faith claims-and until January 28, 2008 to file their br‘eachbf cbntraét claim.
| | Plamtlffs did not ﬁl"e suit against Stonebridge until March 28, 2008, two months after the limitations
| | ‘pé'riod for their breach of contract claim expired and ‘two years and tWOI months after the limitations
peﬁﬁd- for their DTPA, Texas Insurance Code, and bad faith claims expired. The_Cburt thus finds

all of Plaintiffs’ clairms are barred by the applicable Texas statute of limitations.

Plaintiffs do argue their suit is timely under the tefms of the Policy and Certificate, but this
“argument is addressed below. ‘ : o
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b. Contractual Limitations Period

~ Stonebridge next argues Plaintiffs’ clahﬁs are barred by the contractual limitations periods
contained within the Policy and Certificate. Contractual limitations periods in insurance contracts
are routinely enforced in Texas. See Watson v. Allstate Texas Lloyds, 224 F. App’x 335, 339 (5th
Cir. 2007) (unpublished); Kuzniar v. State Farm Lloyds, 52 8.W.3d-759, 760 (Tex. App.—San
Antonio 2001 , pet. denied). The Stonebridge Pohcy and Certificate each include provisions limiting
the_ti‘mé within which suit may be brought to recover on a claim under the respective agreement.
The Stonebfidge.P§liéy pfovides: |

* PROOFS OF LOSS: Written proof of loss must be furnished to the Company at its said
office in case of claim for loss for which this policy provides any periodic payment
contingent upon continuing loss within ninety days after the termination of the period for
which the Company is liable and in case of claim for any other loss within ninety days after
the date of such loss. Failure to furnish such proof within the time required shall not
invalidate nor reduce any claim if it was not reasonably possible to give proof within
such time, provided such proof is furnished as.soon as reasonably possible and in no
event, except in the absence of legal capacity, later than one year from the time proof

- is otherwise required.

LEGAL ACTIONS: No action at law or in equity shall be brought to recover on this policy

. prior to the expiration of sixty days after written proof of loss has been furnished in

- accordance with the requirements of this policy. No such action shall be brought after the
expiration of three years after the time written proof ofloss is required to be furnished.

Def. Stonebridge’s Brief Ex. A, Aff. of Charles Costa Ex. 1 at4 (emphasis added). The Stbnebridge
Certificate similarly provides: |

' PROOF OF LOSS: Written Proof of Loss must be given to us within 90 days after the .

" date of the Loss or as soon as possible thereafter. Proof must, however, be furnished

" nio later thax one year from the time it is otherwise required except in the absence of
- legal capacity.

LEGAL ACTIONS: No action can be ‘brought to recover on the Policy for at least 60 days
_after written Proof of Loss has been furnished. No such action shall be brought more than
3 years after the date Proof of Loss is requlred

-6-
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Def. Stonebridge’s Brief Ex. A, Aff. of Charles Costa Ex. 2 at 7 (emphasis added).
» Stonebridge argues that under the terms of the Policy and Certificate, Plaintiffs were required
to file their claims no later than three years and 90 days after the loss occurred. Plaintiffs disagree.

~ Although acknowledging that the proof of loss “must be given within 90 days after the date of loss,”

Plaintiffs argue the provision permitting submission of proof of loss up to a year after the expiration.

of the 90 days extends the time period in which proof of loss is ;‘required” to one year and 90 days,
consequently extending the total limitations period to four years and 90 days from the date of loss.
PL.’s Resp. at: 2.> Under Plaintiffs’ interpretation, they had until March 29, 2008 to file suit. Id.
o The Court disagrees with Plaintiffs’ interpretation and finds their claims barred under the
, | terms of the contract for two reasons. First, the clear language of both the Policy and Cerﬁﬁcate
require proof -(})f loss to be provided within 90 days of the loss. The additional one year i)efiod is
essenﬁally a grace peri_od within which Stonebridge will still accept proof of loss, but it is not the
““required” period for providing the necessary proof. It would make no sense for tﬁe.contract to
| iﬁclude twov “réduired’." periods of time for submitting proof of loss. Furthermore, the agreements
tﬁemselVes refer to thev90 day périod as the “time required” and “the time it is_dtherwise required.”
’ SécOnd,. -éve’n if Plaintiffs’ interpretétion of the time requiréd for proof of loss for purposes
- of the contractual limitations period was correct, Plaintiffs’ claims would still be barred by the Texas

statute of limitations. Assuming, arguendo, Plaintiffs’ interpretation is correct, the agreements

‘would provide that no action could be brought “more than” or “after the expiration of” four years -

*and 90 days after the loss. Strictly construed, however, this provision would be exclusionary rather |

than inclusionary. The terms would exclude suits brought after four years and 90 days, but nothing

in the Policy or Cexftiﬁcafe would permit; allow, or sanction all suits Brought up to that date. In other

-
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words, nothing in the agreements can be read to extend the Texas statute of limitations. If such was |
the intent of the parties, then the documents would provide suit “may be brought” for a si)eciﬁc
period of time, or similar language. As a result, even if 'Plaintiffs’ claims were not barred by the
contractual limitations period they would be barred by the Texas statute of limitations, as discussed
, abOVe. , |
¢.  100/90 Day Requirement
~ Stonebridge | is also entitled to sammary judgment on the merits of Plaintiffs’ claims.
Plaintiffs bear the burden of establishing their claim is covered by the Policy and/or Certificate.
' '-W’este;‘n-AllianCe Ins. Co. v. Northern Ins. Co., 176 F.3d 825, 831 (Sth Cir. 1999). The Policy
' spe.ciﬁ_cally. provides: -
ACCIDENTAL DEATH AND DISMEMBERMENT BENEFIT: If a covered member shall
suffer such injury and if such injury shall result directly and independently of all other causes
inany of the following specific losses sustained by the Covered Member within the first 100
»‘ days after the date of accident the Company will pay benefits for the appropriate loss.
Def. S_to‘nebridge’s En'ef Ex. A, Aff. of vCharles Costa Ex 1 at 2 (emphasis added). The Certificate

also provides for beneﬁts for losses sustained “within 90 days after the date of an accident which

o caused such i injury.” Def Stonebndge s Brief Ex. A, Aff. of Charles Costa Ex.2at4.

Texas courts have upheld policy provisions requiring death to occur within a specified period
- of time after an accxdent. Douglas v. Southwestern Life Ins. Co., 374 S.W.2d 788, 791 (Tex. Civ.
» »App —Tyler 1964 wnt refdnre. ) (“To construe the contract as not requiring death to occur within
: 90 days after the date of the accldent would be to ignore. the plain words of the policy. ”), Willeford
.v Home Indem Co., 411 S. W 2d 640 (Tex. Civ. App ~Texarkana 1967 no wrlt) Buford v. North '.

B ,Am Acc Ins Co 3F.2d 263 (Sth Cir. 1925) The only accident alleged occurred March 27, 2003,
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but Mt. Dick did not die until December 29, 2003, over 270 days after the accident. Pléin‘tiffs do not
- contest this fact, but only clairn the Stonebridge Policy and Certificate do not vcontain such a
requirement, which is directly contradicted by the record in this case and Exhibit B of Plaintiffs’ own
| résponse. Consequently, Plaintiffs have failed to establish a genuine issue of material fact as to
whether the ‘alleg‘cd loss occurred within IOO-or 90 days of the accident, and as a result failed tb
. es‘tabl_ish their claim is éévered by the Stonebridge Policy or Certificate.
'd.  DTPA and Texas Insurance Code Liability
In order to establish their bad faith, DTPA, and Texas Insurance Code claims, Plaintiffs must
N ﬁr‘st es‘taﬁlish coverage or liability under the Policy or Certificate. Republic Ins. Co. v. Stoker, 903
. ‘S.-.W.2d,338, 341 (Ter 1995‘); Thus, since Plaintiffs have failed to establish coverage or liability
* under the Stdnebridge Policy or Certificate for the reasons stated above, they cannot.as a ﬁaﬁer of
'léw establish their bad faith, DTPA, and Texas Insurance Code claims against Stonebridge.

- III.: | Cla‘imbs Against Continental

: Continental also moves for summary judgment on several g‘rbunds: (1) contractual statute
of limitations; (2) Texas statute of limitations; and (3) Mr. Dick’s death is not covered under the

Policy or Certificate because coverage had lapsed due to non-payment of the pre‘mimn.z

* Continental also a"rgues,'vand the Court agrees, that Plaintiff Lewis lacks any standing to

" bring this suit. . Mr. Lewis was neither in privity with the contract nor an intended third-party

- beneficiary, and thus lacks standing under Texas law. See Palma v.-Verex Assururance, Inc.,79F.3d
- 1453, 1457 (5th Cir. 1996) (“Consequently, we conlcude...that standing under [Tex. Ins. Code] art.
21.21 is satisfied by not only those who can establish privity of contract or reliance on a

 representation of the insurér, but also by those who can establish that they were an intended third-

. party bene‘ﬁc’iéry of the insurance contract.”). -

9.
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a. Contractual Limitations Period
Continental first argues Plaintiffs’ breach of contract claim is barred by the contractual
limitations periods contained within the Continental Policy and Certificate. As discussed above,
contractual limitations periods in insurance contracts are routinely enforced in Texas. See Watson
y. Allstate Texas Lioyds, 224 F. App’x 335, 339 (5th Cir. 2007) (unpublished); Kuzniar v. State
Farm Lloyds, 52 S.W.3d 759, 760 (Tex. App.—San Antonio 2001, pet. denied). The Continental
Policy limits the time within which suit may be brought to recover under the agreement.’ The
' Continéntal Policy provides:
WRITTEN PROOF OF LOSS: Written proof of loss must be given to Us within 90 days
after the date of such loss. if it is not reasonably possible to give the proof within 90 days,
 the claim is not affected if the proof is given as soon as possible. Unless the Insured Person
is legally incapacitated, written proof must be given within 1 year of the time it is otherwise
.. due.
LEGAL ACTIONS: No action at law or in equity can be brought until after 60 days
following the date written proof of loss is given. No action can be brought after 3 years
(Kansas 5 years and South Carolina 6 years) from the date written proof is required. after the
expiration of three years after the time written proof of loss is required to be furnished.
Def. Continental’s Mot. for Sum. Judg. Ex. A at Dft. 0028.
Continental makes an almost identical argument as that made by Stonebridge above.
Continental argues that under the terms of the Policy, Plaintiffs were required to file their claims no

" later than three years and 90 days after the loss occurred. Plaintiffs have failed to file a response to

_Continental’s motion, contesting its claim or raising any material issue of fact. Thus, for the same

o 3The Continental Certificate is “subject to all the definitions, limitations and conditions of
the policy.” Def. Continental’s Mot. for Sum. Judg. Ex. C. The Court will therefore address and
- refer to only the Continental Policy.

-10-
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reasons as those explained above, .th‘e Court agrees Plaintiffs’ breach of contract claim is barred by
the contractual limitations petiod and grants Continental sMary judgment on that issue.
b " Texas Statute of Limitations
Continental also argues Plaintiffs’ DTPA, Texas Insurance Code, and bad faith claims have |
all been brought outside the applicable statute of limitations under Texas law and are therefore
barred.. AS explained above, Plaintiffs’ claims accrued on the date coverage under the Policy was
denied. See Murray v. San Jacinto Agency, Inc., 800 S.W.2d 826, 828-29 (Tex. 1990) (breach of
contract and bad faith claims accrue on date of denial); Provident Lz’fe & Acce. Ins. Co.v. Knott, 128
S.W.3d :211 , 221 (Tex. 2003) (a claim brought under the DTPA or Texas Insurance Code “based on
deniai of insurance coverage accrues on the date that the insurer denies coverage.”). The statute of
li-mita_ti':onsv under Texas law for claims under the DTPA or Texas Insurance Code and claims for bad
: .féith ‘visvt:wo yeafs from the date they accrue. Jd.
| _. Plaintiffs’ causes of acﬁon accrued on May 26, 2004, the date Continenfal denied Plaintiff
- Dick’s elaim. Def. Continental’s Mot. for Sum. .Tudg. Ex.D. Pléintiffs do no,i éontest May 26,2004
is the date on which their claims against Continental accrued. Thus, under Texas law Plaintiffs had
until May 26, 2006 to ﬂie their DTPA, Texas 'Insur’ance'Co;ie, and bad faith claiﬂls. Plaintiffs did
not file vsuit againét Continental until March 26, 2008, almost two years after the applicable
limitations period expired. The Court thus finds Plaintiffs’ DTPA, Texas Insurance Code, and bad
- falth clanns bar"re_d by ‘the app'licaBle‘Texas,stamte of limitations.
& CoveragelLiability
| L .Fi_nal_ly,' Cdéxtihentql argues it is entitled to summary judgment on the merits for the .simple

reason that Mr. Dick’s death was not covered under the Policy or Certificate because his coverage

Al
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had lapsed due to non-payment of the premium. According to the undisputed record, Mr. Dick failed
to make the reQui‘re’d January 2003 premium payment. See Def. Continental’s Mot. for Sum. Judg.
- at7-8. Asaresult, Mr. Dic’k’s’ coverage under the Continental Policy lapsed aﬁér the expiration of
the 31-day grace period, and coverage had not resumed by the time of his accident on March 27,
2003. Id Plaintiffs-have failed to raise a material issue of fact regarding whether Mr. Dick properly
paid his premiums or was covered at the time of the accident, thus the Court grants Continental’s

" motion fbr summary. judgment.

- Conclusion
, In accordance w1th the foregoing:
T IS ORDERED that Defendant Stonebridge Life Insurance Company s Motion for
Summary Judgment [#27] is GRANTED as to all claims.
ITIS FURTHER ORDERED .that Defendant Continental Casualty Company’s
- Motion for Summary Judgment [#36] is GRANTED as to all claims.

IT IS FINALLY ORDERED that all pending motions are DISMISSED AS MOOT.

-
-SIGNED this the é = day of February 2009.

ﬁMWa-
SAM SPARKS -
UNITED STATES DISTRICT JUDGE
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